9. Native Title Report

9.1 Introduction

TheNorthernLand Council (NLC) isastatutory authority under theAboriginal Land Rights(NT)
Act 1976 and aNative Title Representative Body (NTRB) under section 203 of the NativeTitle
Act 1993 (as amended).

Thissection of theNLC’sAnnual Report is presented in accordance with Division 5, section 203
DC of the amended Native Title Act 1993. Section 203 FF (2) of the Act providesthat the native
titlereport may beincluded aspart of theNL C’' sAnnual Report asrequired under theLand Rights
Act provided it is clearly identified.

9.1.1 Strategic Plan

The NLC Native Title Strategic Plan 2001 — 2004 came into effect on 1 July 2001. Key elements
of the plan are as follows:

Vision Statement

The Northern Land Council will consult with and effectively represent the views of
Aboriginal people in its region in developing policies and initiating actions which
enhance self-determination and cultural survival, particularly on matters to do with
country and Indigenouspeoples' rights.

Purpose

Inaccordancewithitsstatutory functions, the NL C assists Aboriginal peopleto obtain
recognition of, and fully enjoy, their nativetitlerights and interests.

Strategic Objectives

1. To promote and establish therecognition of nativetitle by the Australian law.

2. To develop and pursue non-legal strategies, in conjunction with the legal
strategy, to facilitate and assist in recognition and protection of nativetitle.

3. Toachieveresolution of nativetitleissuesthrough negotiati on and agreement

rather than litigation where rights are established/recognised.

a. Toassistandrepresent nativetitle holdersinrelationto ILUAsand other
agreements.

b. Toenterintonegotiationswith devel opersand/or governmentsinrelation
to major projectsin advance of formal NTA processes beginning.

4, To pursue constitutional and other strategies for secure entrenchment of
Indigenousnativetitlerights.
5. When requested, and in accordance with theapproved priorities, facilitateand

assist nativetitle holders and registered nativetitle bodies corporatein:
Claimant and non-claimant applications

Consultationsand negotiations

other proceedings related to native title applications

rights of access conferred under the Native Title Act and

e. other mattersrelating to native title.

Thisreport describes the range of nativetitle activities undertaken by the NLC pursuant to the
1994/95 NLC Strategic Plan (see 4.6) and the Native Title Strategic Plan.
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Map 5: Native Title Claims
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9.1.2 Statistics in Brief

Native Title Applications

Up to June 30 2002 there were 130 active native title applications in which the NLC was
facilitating representation for the traditional owners. Of these, 120 have been registered by the
Native Title Registrar, and the remaining 10 are pending registration.

Exploration Licences and Mineral Claims

209 Exploration Licences have been notified between 1 July 2001 and 30 June 2002. Of these,
33 have subsequently been withdrawn.

Six Mineral Claims, four Mineral Leases, six Extractive Mineral Leases and four Exploration
Permits (for petroleum) were also notified in the NLC's area.

Compulsory Acquisitions

Since 1 October 1998, being the date on which amendments to the Lands Acquisition Act (NT)
cameinto effect (being amendments facilitated by the 1998 amendments to the Native Title Act
1993), over 75 acquisition notices have been issued by the Government inthe NL C’ sregion (the
total number of notices for the Northern Territory is about 90 notices).

9.2 Native Title Activity

9.2.1 Major Cases
Croker Island Seas Case (High Court Decision September 2001)

The Croker case was decided by Justice Olney of the Federal Court in July 1998. It is the first
nativetitle claimto be determined by the Courts sincethe Mabo case, and thefirst nativetitle sea
claim to be determined in Australia

The Court found that nativetitle existsover theentire areaof seaand sea-bed which was claimed
(2,000 sguare kms). This was alandmark decision because it was the first time that Australian
Courtshaverecognised that nativetitle existsover the sea. However the Court gave precedence
to the public right to navigate over nativetitle rights, and characterised the nativetitle as ‘ non-
exclusive’ and ‘non-commercial’.

In December 1999, on appeal to the Full Bench of the Federal Court, the majority of the Court
agreed that the nativetitle was ‘ non-exclusive’ and ‘ non-commercial’. Both the Commonwealth
andthetraditional ownerslodged further appealstotheHigh Court. Thesewereheardin February
2001, and adecision was delivered in September 2001. The High Court, by asix to one mgjority,
upheld the Federal Court’s decision.

Parliaments are empowered to reverse the majority’s decision in the Croker Island case. Kirby
J sdissent, aswell asunderlining boththejusticeof thetraditional owners' casetocomprehensive
recognition of their rights under Aboriginal law, points the way to future negotiations with
governmentstoidentify methodsincluding appropriateamendmentswhereby offshoretraditional
rights will be recognised under Australian law.

Miriuwung & Gajerrong Case (High Court Appeal March 2001)

JusticeLeedelivered hisdecisioninthe‘Miriuwung and Gajerrong’ casein November 1998 (also
known asWard v WA). Thisclaimisto land in Keep River National Park inthe NT, and to large
areas of vacant Crown land around Kununurraand Wyndham in WA.

Atfirstinstancethe Court held that thetraditional owners have substantial and exclusive native
title rights equivalent to ownership to almost all the land claimed. Further, the Court held that it
isvery difficult to ‘extinguish’ native title. Permanent devel opments such as the Ord River dam
itself were held to extinguish nativetitle, however thelake created by the dam (Lake Argyle) did
not.
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In February 2000 the Full Bench of the Federal Court delivered its decision regarding appeal s by
the Northern Territory and West Australian Governments. The majority of the Court (Beaumont
and von Doussa JJ) upheld the Governments’ appeals, holding that nativetitle had been totally
extinguished regarding the Ord River scheme, the Argyle diamond mine, and crown land in the
town of Kununurra. Justice North dissented, and agreed with Justice Lee’ sdecision.

Themajority of the Court applied thenew legal concept of “ partial extinguishment”, holding that
nativetitle has been partially extinguished in Keep River National Park inthe Northern Territory
and areas of Western Australia. Partial extinguishment means that, for technical legal reasons,
traditional owners ordinarily will not have power to control the access to land which has been
subject to pastoral leases or other interests. Theresult isthat on mainland Australianativetitle
will rarely amount tofull ownership. Thisisbecauseof |and speculationlast centuryinwhichlarge
areas of Australia (including over 90% of the Territory) were subject to now-expired pastoral
leases.

The majority’s approach to these issues, insofar as it does not maximise the recognition of
traditional interest under Aboriginal law, isaform of ‘partial terranullius’ . Important aspects of
the Court’ s decision were beneficial. In particular, the Court held that native title may still exist
wheretraditional ownershaveretained aspiritual connectiontotheland, eventhoughthey have
been locked off their country for many decades.

The Northern Territory, Western Australiaand the traditional ownerslodged further appealsto
the High Court which were heard in March 2001. The Court’ s decision has been reserved.

Township of Urapunga Case (Federal Court decision July 2001)

This claim is to crown land in the Township of Urapunga on the Roper River to the south of
Arnhem Land. This“town”, which concerns about one square mile of land, was gazetted in 1887
but was never built. Theland is surrounded by the Roper Bar Aboriginal Land Trust, being land
successfully claimed under theAboriginal Land Rights (NT) Act 1976 (land in atown cannot be
claimed under that Act).

This land claimed has never been subject to grants of freehold or leases, and thus few
extinguishment issues arise (there are a few blocks of freehold in the town, most granted last
century, but thesewere not claimed). However, someold plansinclude streets (which were never
built) and therewas anissue asto whether extinguishment hasoccurredinrelationto the streets.

The claim was heard during 1999. In July 2001 Justice O’ Loughlin held that exclusive nativetitle
existedregardingall land claimed other thanthestreets. Anappeal hasbeenlodgedregardingthis
finding.

Compulsory Acquisition of native title in towns

Compulsory acquisition legislation in Australian States and Territories normally includes
protection for owners of private property, namely a statutory provision which specifies that a
government can only acquire property for apublic purpose. The only exception isthe Northern
Territory.

InAugust 1998theNorthern Territory Government responded tothe Commonwealth Government’s
nativetitleamendmentsby further amending itsLands Acquisition ActtoprovidethattheMinister
may acquire land “for any purpose whatsoever”.

Since that time over 75 acquisition notices have been issued by the Government in the NLC's
region (thetotal number of noticesfor the Northern Territory isabout 90 notices). Most of these
proposalshavebeenintheDarwinregion, however thereare now acquisition proposal sfor every
towninthe NLC'sregion. Since the change of Government about four acquisition notices have
beenissued, however previousnoticesarestill being processedintheLandsandMining Tribunal.
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To the extent feasible the NLC has facilitated representation for traditional owners before the
Tribunal. To date 29 matters have been heard, most of which have concerned the grant of land
to a private person for his or her private profit or benefit.

Animportant legal issueinthesecases, which concernall townsintheNLC' sarea, iswhether the
Territory has power to acquire nativetitleto grant to private personsfor private purposes. The
issue was considered by the Lands and Mining Tribunal in relation to a series of proposed
acquisitions of native title in Timber Creek. The Tribunal rejected the traditional owners
submissionthat the phrase“ any purposewhatsoever” should belimited, in effect, to acquisition
for apublic purpose and recommended that the acquisitions proceed. An appeal to the Supreme
Court has been lodged.

9.2.2 Mining Notices

The NLC has negotiated a Memorandum of Understanding with a number of major mining
companies as to the manner in which exploration, and consequent mining, may occur. A ‘ model
agreement’ is attached to the memorandum, which the NL C agrees to recommend to traditional
owners as being an appropriate outcome regarding exploration and mining on non-Aboriginal
land in itsregion. Before being legally effective, the consent of traditional owners (as a group)
isreguired to the model agreement.

The first company to enter the memorandum was Rio Tinto in December 2001. A copy of this
memorandum had previously been providedtotheNT Government. Subsequently thememorandum
(with dlight variations in form) has been entered into by other major companies. Currently in
excess of 60% of all tenements in the NLC region are covered by the memoranda, and it is
anticipated that this figure will increase.

The existence of the memoranda has enabled the NLC and traditional owners to withdraw from
involvement in s 29 matters before the National Native Title Tribunal concerning the above
companies, thus enabling the hearing to be finalised and exploration licences to be granted.

9.2.3 Progress in Native Title Activities
Railway Corridor

The Northern Territory Government lodged compulsory acquisition notices under the Native
Title Act in January 1998. A native title claim was lodged in response and negotiations
commenced immediately. An agreement providing for arange of benefits, including training and
employment, was successfully negotiated with the NTG (see section 7.2.2).

Darwin City and Region

Nativetitleapplicationshave beenfiled since 1996 over considerable areas of vacant crown land
in the Darwin region, including in response to compulsory acquisition notices. During this
financial year the NL C hasfacilitated substantial research and preparation for the Federal Court
hearing regarding native title in the Darwin region, which is scheduled for September 2002.

Following the previous year’ s finalisation of native title agreements with the Larrakia claimants
allowing the devel opment of the Wickham Point area (for agas plant) and the East Arm Port area,
asettlement withtheNT Government all owing suburban devel opment of 250 hectaresof landfree
of native title concerns at Rosebery and Bellamack in the Palmerston area near Darwin was
announced in December 2001.

Under the agreement the Larrakia have established the Larrakia Development Corporation to
undertakethe urban development of nearly 50 hectaresof land at Rosebery —purchased fromthe
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NT Government as acommercial lease — over the next three to four years. Funding for the first
stage of the eventual $24 million three-stage development was put in place in June 2002. Up to
57 residential lots will be developed for sale by the end of 2002 at a cost of about $2.5 million,
with the construction phase including jobs and training opportunities for Larrakia people.

St Vidgeon Station
This claim was lodged in 1994 and Justice Olney handed down his decision on 25 July 2000.

Nativetitle has been found to exist regarding all of St Vidgeon, and the Roper, Cox and Limmen
Bight Rivers. The native title has been described as non-exclusive rights of possession,
occupation, useand enjoyment of theland andwaters. Thisincludestheright toresideontheland.

Native title was not found to exist regarding the stock route (located by the Roper River in the
north west part of the claim). Thisis because the Commonwealth Government’ s amendmentsto
theNativeTitle Actin 1998 have purportedly extinguished nativetitleon stock routes. Anappeal
to the Full Bench of the Federal Court has been lodged in relation to the stock route and the
exclusivity issue. Thehearing of theappeal hasbeen adjourned until suchtimeasthe High Court
decides the Miriuwung and Ggjerrong case.

Bradshaw Station

In 1997 anativetitle application was lodged over the station which had been purchased by the
Department of Defence for the purpose of developing atraining ground. Negotiations with the
Department inrelationtoissuesof nativetitlearecontinuingandan ‘in principle’ agreement has
been reached which has enabled the construction of a bridge over the VictoriaRiver.

Urapunga Township

see section 9.2.1 Township of Urapunga Case
Gas and Gas Pipelines

see section 7.2.1, Gas Pipelines

9.2.4 Marine Issues

Marine Agreements

The NLC is currently involved in monitoring a number of commercial marine agreements that
havebeensuccessfully negotiatedinrel ationto areasof seaabutting Aboriginal land, andwaters
subject to native title claim (see section 7.2.8).

9.2.5 Consultancies

During the 2001/02 year the NL C employed 46 consultants across a range of disciplinesin the
courseof itsnativetitleactivities. Thetotal cost of these consultantsto the NL C for theyear was
$720,232.
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