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Aboriginal Land Rights (Northern Territory) Act 1976 (Cth)
Aboriginal T.and Act (NT)

GRANT OF (OMMERCTAL FISHING LTICENCES AND PERMITS RE TIDAL
WATERS OVERLYING ABORIGINAL LAND

This instrument is dated lh"tj, 2r'lndlcliay of March in the year 2007.

VVHEREAS:

A On 2 March 2007 the Full Court of the I'ederal Court (I'rench, Vinn and Sundberg J.1)
upheld an appeal in proceedings no NTD33 ol 2005 proseculed by the Armhem land
Aboriginal Tand Trust, the Northern Land Council, Gawirrin Gumana and others (on
behalf of various Yolngu groups) against the Northem Territory of Australia (“the
'lc,mlory"),l)_lreuor of F‘mheqnes (N1) (“the Director”) and the Northern Territory

: Louncﬂ Inc (“the Stifood Council”), with the Commonwealth of Australia

3 mtu'\mnmg

B. lh ficct 01 lhe Court's orders were that:
aON lhc Flsheue\ Act, (NT '_:‘chas no application in relation to tidal waters (in the

mlemdal zone or in tdal rivers) overlying Aboriginal land graited under (he
Aboriginal Land Rights (Northern Territory) Act 1976 (“the Land Rights Act”).

) ‘I'he Dircetor under the Fisheries Act has no power (o grant u licence which would
authorise or permit the holder to enter and take fish or aquatic life from such tidal
waters.

(i) The Lisheries Act is invalid and of no cffect insolar as it purporls Lo operate with
respect Lo such tidal waters. -

C. On 2 March 2007 the parties to the proceedings advised the Court of their consenl Lo
orders with a view to prescrving the status quo pending the oulcome of any special leave
application and uny subsequent Fligh Court appeal.

D. On 16 March 2007 the Cowt declined to make the proposed orders on the basis that it
" had no power to stay or suspend its orders.

F. On. 30 March 2007 the "Lerritory and the Dircetor filed an applicution seeking special
leave 10 appeul (o the High Cowrt against the Cowt's decision (proceedings no D4 of
2007).

F. The parties are desirous of implementing an altcrnative 1egal mechanism whereby the

status quo will be preserved pending the outcome of any special Jeave application and
any subsequent Jligh Court appeal.

G. The alternative legal mechanism involves cach Aboripginal Land Trust in (he Northern
Land Council’s region which owns Aboriginal land with overlying tidal waters granting a
licence authorising commercial fishing in those tidal waters pursuant (o § 19(4A) of the
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Land Rights Act to every person possessing a licence ot a permit under the Misheries Act
on 2 March 2007 on terms and conditions corrcsponding o the terms and conditionay
which on that date purported to apply in relation to those tidal waters, with cach such
person also being issucd a permit under the Aboriginal Land Act by the Northem Tun g
Council to cnter and remain on those tidal waters.

‘These licences will nol apply regarding Aboriginal land with overlying tidal waters
which is subject to a lease (eg for a privatc wharf, mining, pipeline or industrial facility ),
consistent with the fuct that commercial fishing under the Fisheries Act legally cannol
and does not occur in tidal waters within the boundary of such loages. The Northem Land
Council is presently in receipl ol developmenl proposals involving leases of such
Aboriginal land for such facilities, and in due course will consider those proposals.

The Anindilydkwa T.and Counci) js desirous of extending the alternative legal mechanistn
0 each Aboriginal Land Trust in its region which owns Aboriginal land with overlying
tidal waters.

GRANT OF LICENCES UNDER LAND RIGHTS ACT
DEFINTTTONS AND INTERPRETATION
1n this instrument:
“Aboriginal land” has the same meanin g as in the Land Rights Act.
“Closurc Line”, in relution to the delineation of the mouth of a river overlying Aboriginal
lund, has the same meaning as specified ag of 2 March 2007 by or under the Fisheries
Aet, notwithstanding that that Act and subordinate legislation made under it were held by

the Federal Court to be invalid or incffcctive regarding tidal walers overlying Aboriginal
land.

“Commercial Licensee” meuns every person who possessed a Fisheries Licence on 2
March 2007, whether or not that I'isheries Licence was invalid or incllective (or partially
s0) in relation 1o Tidal Aboriginal Lund.

“l'isherics Licencee™ means a licence or a permil granled under the Fisherles Acr which
was held by a Commercial Licensce on 2 March 2007,

“Fisheries Officer™ has the same meaning as in the Lisheries Act (NT).

“Land Rights Act” means the Aboriginal Land Rights (Northern Territory) Act 1976
(Cth). : :

“Land Council” means the Anindilyakwa T.and Council.

“Land Trust” means each Aboriginal T.and Trust established pursuant to s 4(1) of the
Land Rights Act and in the Land Council's region which is or are listed in schedule 1.
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1.3

1.4

*Tadal Aboriginal Tand” means the Aboriginal land vested in each Land ‘Lrust which,
from time to time or permanently, has tidal waters overlying that Aboriginal land (e the
interlidal zone or tidal rivers).

In this instrument(, unless the context otherwise requircs:

(N the singular includes the plural and vice versa;

(i) a reference (o one gender includes a reference to all genders;

(i) e reforence (o a picco of logislation means that legislation as amended from time
Lo time;

(Iv)  “including”, “in particular” and similar words and expressions are not words of
limitation:

(v)  areference to “porson” includes a firm, company, corporation, authorily or body
corporate whether incorporated or not;

(vi)  a rclerence to any Act or law shall be read as a relerence to any Act or law
amending, or it substitution for, that Act or law;

(vit)  the headings in this instrument arc not part of this insorument and shall not be
used in ity inlcrpretalion or construction.

Al of the functions and powers of the Land Trust under or in conncetion with this
mstrument shall be fulfilled solely by the Land Council on behall of the T.and 'rust.

A member of staff of the [.and Council or a person duly authorised by the V.and Council
may fulfil each of the [unclions ol the Land Council under or in conncetion with this
insgtrument.

GRANT AND TERM

Each Land Trust hereby grants 1o each Commercial Licensee a non-exclusive licence Lo
enter, and take fish or aquatic resources from, Tidal Aboriginal Land pursuant (o s
L19(4A) ol (he Land Rights Act on the terms and conditions specilied in this instrument.

A person exercising the rights of a temporary transterce (as delined in s 4 of the fisherics
Act) of a Fisherics Licence on 2 March 2007 is autharised to exercise the rights granted
by the licence [or the duration of the temporary transfer agreement.

The term of cach licence shall commence on 2 March 2007.

Subject to clauses 2.5 and 2.6 the term of each licence shall cxpirc on either:

() two months after the date on which the Jligh Court rcfuscs special leave to appeal
againgt the Federal Court's decision; or '

/011
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(i) two months after the date on which the High Court finally determines any appez)
for which special lcave is granted.

W

In the event that the "I'crritory and the Director discontinue their application for specizl
Jeave to appeal o the High Court, or conscquent notice of appeal, the term of each
licence shall expire: :

(i) two months after the dale ol discontinuance for the application or nolice of
appcal; or

(i) .if the Land Council hay, instoad, determined a later date, the tenm of cach licence
shall expire on that later date.

~
o

In the event that the TTigh Court has not determined the special leave application, or
consequent notice of appcal, by 2 March 2009:

() the term of cach licence shall expire on that date; or

(1) if the Land Council has, inslead, determined a later date, the term ol each licence
shall expire on that later date.

3. AREA OF OPIRATION

3.1 Subjeet to clauses 3.2 and 3.3 cach licence applics only in relation to Tidal Aboriginal
Land.

3.2 Alicence does not apply to any Tidal Aboriginal T.and which is presently, or from time
to time. the subject of a lease granted pursuant to s 19 of the Land Rights Act.

3.3 Alicence docs not apply Lo any Tidal Aboriginal Land which is landwards of a Closurc
Line which, as of 2 March 2007, was applicable Lo the Fisheries Licence held by the
Commercial Licensee upon whom a licence is granted by this instrument.

3.4 Clause 3.3 has cffeet nolwilhstanding thal the Fisheries Act and subordinale legislation
made under it were held by the L'ederal Court to be invalid or ineffective regarding tida
waters overlying Aboriginal land.

3.5 The licence docs not authorise:

(i) cntry to Aboriginal land other than that referred 1o in clause 3.1 (whether for the
pwrpose of obtaining access to Tidal Aboriginal T.und or for any other purpose);

(1)  the taking of fish or aquatic lifc from non-tidal waters overlying such Aboriginal
land;

(i)  cntry to a sacred site located on Tidal Aboriginal Land.

9. TERMS, CONDITIONS AND RESERVATIONS
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4-.) Lach licence granted to each Commercial Licensee pursuant to clause 2 is suhject 1o thhe
same terms, conditions and rescrvations (including as specified in s 53 of the Fisherie:s
Acl) as are applicable from time to time to the Ifisherics Licence granted o the
Commercial Licensce under the Fisheries Act and held on 2 March 2007 (including termny
and conditions imposed by the licence or imposed by the Fisheries Act or other statute),
whether or not that licence, Act, or subordinate legislation made under that Act ax-e
invalid or incflective (or partially s0) in relation to ‘l'idal Aboriginal Land.

4.2 Without derogating from the breadth of clause 4.1 it is a condition of cach licence that o
Fisheries Officer may cxcrcisc the same enlorcement powers as are specified in ss 30,3 1,
32 and 33 ol the Fisherics Act in telation to cach Jicensee when on any Aboriginal lind in
the Tand Counecil's region. '

4.3 Tuis a condition of each licence that the respective licensee shall comply with the
provisions of the Northern Territory Aboriginal Sacred Sites Aet (NT) and the Larad
Rizhis Act,

4.4 Each Tand Trust reserves the right during the term of each licence granted pursuant to
this instrument to grant a lease ol any Tidal Aboriginal T.and to any person pursuant to s
19 of the Land Rights Act, in which case (if operative reparding such land) each licence
shall cease to apply to that Tidal Aboriginal Land. ’

4.5  The Tand Council, on bchalf of cach Land Trust, reserves the i ght during the term of
cach liccnce granted pursuant to this instrument to imposc additional and specilic ems
wnd conditions for the sole purpose of ensuring (hat the terms and conditions accuratcly
apply the woms and conditions ag are applicable from time to time to each Fisheries
Ticence.

4.6 The Tand Council shall cxereisc its power 1o impose additional and specific terms and
conditions pursuant to clause 4.5 only in consultation with the Dircctor and the Seafood
Council,

4.5 Fach licence authoriscs the licensce and its employees, contractors, agents and bona fide
gucsts (where those guests are engaged in activities pursvant to the licence) Lo undertake
the activities permitted by the licence.

S. PERMIT

5.1  The grant of each licence pursuant to this instrument constitutes the issue by the Land
Council to the licensee, and ils employees, contractors, agents and bona [ide guests
(where those guests are engaged in activities pursvant to the licence) of a permit pursvant
to s 5(1) of the Aboriginal Land Act (NT) 1o enler or remain on Aboripinal land subject to
the licence, for the purposc of engaging in activitics pursuant (o the licence.

n
o

This permit does not authorisc:

(i) entry to Aboriginal land other than that relerred Lo in clause 3.1 (whether for the
purpose ol obtaining access to Tidal Aboriginal Land or for any other purpose);

(i1) enury Lo u sacred site Tocated on Tidal Aboriginal Land;
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(111)  entry to any seas adjacent to Aboriginal land which have been detexmined by the
Adminigiralor to be closed seas pursuant 10 s 12(1) of the Aboriginal Land Acy
(noting that a Commercial Licensee may oltherwise possess vights to enter and
fish in closed seus pursuant to s 18 of the Aboriginal Land Act).

G. TERMINATION
6. A licence may be terminaled by the Land Council, on behalf of the Land Trust;
() for any breach of the terms and conditions specified in ¢clausc 4;

(i) for any act by the licensce on or in relation to Tidal Aboriginal Laad where such
act would be a breach of the Lisherics Licence granted to the Commercial
Ticensee under the Fisheries Act and held on 2 March 2007, or a breach of that
Act or subordinate legislation made under that Act, if done in relation o non-
Aboriginal land..

6.2 The Tand Council shall excreise its power o (erminate a licence:

() in consultation with the Dircelor and the Seafood Council, with a view to the
cxlent feasible to exerciging the power in the same fashion as would (he Director
if the [isheries Acl was applicable (0 tidal waters overlying Aboriginal land;

(i) reasonably, including by providing rcasonable notice of any proposed termination
to the licensee which to the extent feasible will be the same notice as would be
provided by the Director if the Fisheriey Aot was applicable to tidal waters
overlying Aborigimal lund.

6.3 Fach licence is terminated. withoul further action by the Land Council or the Land Trust,
it the Fisheries Ticence granted to a Commercial Licensee expires and is not renewed
within the terms of the Fisheries Act.

7. ASSIGNMENT

7.1 The Land Council consents o the transler, mortgage, charge or assipnment of a licence
by a licensee Lo another person, provided that the Fisheries Licence is also the subject of
transter, mortgagc, charge or assignment 10 that other person

7.2 The licensee shall notify (he Tand Council and the Dircctor within 28 days of any
transfer, mortgage, charge or assignment of a licence pursuant Lo clause 7.1.

8. NATLVE TITLE
8.1 This instrument and grant of licences hercunder is not intended to extinguish or otherwise
affect any customary or nalive llle that may exist in relation to any land or waters

allecled by the licences,

9. LIABILITY AND RISK
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9.1 Lach licensee (and its employees, contractors, agents and bona fide guests) enters ‘L'ida)
Aboriginal Land at its own risk on condition that it bear all rigk, and the Land Council
and cach Land Trust shall not be under any liability of any kind to the licensee (or its
employees, contractors, agents and bona fide gucsts) whether in negligence or otherwise
in respect of death, injury, loss or damage of any kind whatsoever and howsoever arising
and which occurs during or as a rcsult of cotry to or liccnsing in relation to Tidal
Aboriginal Land.

10. SEVERANCE

10 If any provision of this instrument or any part thereof is held or declared to be a violation
of public policy, illcgal, unenforccable, void, voidable or invalid at law or in cquity, or to
be in breach of any Act, rule, regulalion, ordinance or by-law, then such provision or paat
or parls thereof will be severable and of no force or effect and will be decmed o be
omitted from the instrument without allecting the validily of the remaining pravisions of
the instrument or any part or parts thereof, which other provisions or part ot parts thercof
will remain in full force and clicet.
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SCHEDULE 1

MAundilyakwa Land "I'rust
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DIRECTION OF THE ANINDILYAKWA LAND COUNCIL TO BACH LAND TRUS'T
176 GRANT COMMERCIAL FISHING LICENCES RE TIDAL WATERS OVERLYING
MBORIGINAL LAND, AND THI 1ISSUR OF PERMITS RY THE LAND COUNCIL

1. ‘I'he Anindilyakwa Land Council being satisfied ol the requirements conlained in s 19(S)
ol the Aboriginal Land Rights (Northern Lerritory) Act 1976 hereby directs cach Land
I'rust (listed in schedule 1) Lo grant licences in accordance with this instrument.

2. . 'I'he Anindilyakwa Land Council hereby issues, pursuant 1o $ 5(1) ol the Aboriginal Larnd
Act (NT), permits in accordance with this instrument.

The COMMON SEAL of the
ANINDILYAKWA LAND
COUNCIL was hereunto aflixed by
the authority of the Chief Executive
Officer of the Land Council in the
presence Qf?

DONY

------------------------------------------------

Wall  AVMAD N N
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AUTHORITY TO AFFIX LAND TRUST COMMON SEAL

Pusuant to sub-scction 4(5) ol the Aboriginal Land Rights (Northern Territory) Act 1976
awhority is hereby given to affix the Common Scal of the Anindilyakwa Luand Trust to the within
Avgreement.

----------------------------------------------------

Member of the Anindilyakwa T.and Trust

The COMMON SEAL ol the
ANINDILYAKWA LAND TRUST
was hereunto affixed by a member ol the

- staiT of the Anindilyakwa L.and Council
with the written authority of the
Chainman and two members of the Land
‘I'rust in the presence of:

...................................

Witness {ats aeap N Enre
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