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Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) -
Aboriginal Land Act (NT)

GRANT OF RECREATIONAL FISHING LICENCES AND PERMITS RE TIDAL
WATERS OVERLYING ABOR.I.GINAL LAND

This instrument is datcd the 2nd day ol March in the year 2007,

. VWHEREAS:

A On 2 March 2007 the Full Court of the Federal Court (French, Finn and Sundbery 1)
uphcld an appeal in proceedings no NTD33 of 2005 prosecuted by the Arnhem Land
Aboriginal Land Trust, the Northem Tand Council. Gawirrin Gumana and others (on
behall of various Yolngu groups) apainst thc Northem Territory of Australia (“the -
Territory”™), Ditcctor ol Fisheries (NT) (¥the Director™) and the Northem Territory
Scatood Council Tnc (“the Sea:tood Council™), with the Commonwealth of Australia
intervening,.

15. The effect of the Court's orders were Lthat:

) The Lisheries Act (NT) has no application in rclation to (idal waters (in the
intertidal zome or in tidal rivers) overlying Aboriginal land granted under the
Aboriginal Land Rights (Novthern Tervitory) Act 1976 (“the Land Rights Act™).

(1) The Director under the Fisheries Act has no power to grant a licenec which would
authorisc or permil the holder to enter and take fish or aquatic life from such tidal
walers.

(iii)  The Fisheries Act is invalid and of no ctfect insofar as it purports to opcrate with
respect to such tidal waters.

C. On 2 March 2007 the parlies to the proceedings adviscd the Courl ol their consent to
orders with a view 10 preserving the status quo pending the outcome of any special leave
application and any subsequent Fligh Court appeal.

n. On 16 March 2007 the Court declined to make the proposcd orders on the basis that it
had no power to stay or suspend its orders. -

E. On 30 March 2007 the 'l'erritory and the Dircelor filed an application sccking special
leave to appeal 10 the High Court against the Court's decision (pmwedlmpx no D4 of
2007).

F. The parties are desirous of implementing an altemalive legal mechanism whercby the

status quo will be preserved pending the outcome of any spccial leave application and
any subsequent 11igh Cowrt appeal.

G. The allermative legal mechanism involves cach Aboriginal T.and Trust in the Northern
Land Council's region which owns Aboriginal land with overlying tidal walers granting a
licence uuthorising recreational or amateur 1ishing in those tidal waters pursuant w0 s
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19(4A) of the Land Rights Act 10 every person who applies for such a licence on lerms
and conditions corresponding to the terms and counditions which on 2 March 2007
purported to apply under the Fisheries Act in relation to thosc tidal waters, with each
such person also being issued a permit under the Aboriginal Land Act by the Northern
Land Council to enter and remain on those tidal waters.

E3. These licences will not apply regarding Aboriginal land with overlying udal waters
which is subject 10 4 lease (eg for a privatc wharf, mining, pipeline ov industrial facility’),
consistent with the fact that recreational or amatewr fishing under (he Fivheries Act
Jegally cannol and does not occur in tidal watcrs within the boundary of such lcases. The
Northern Tand Council is presently in receipt of development proposals involving leascs
of such Aboriginal lund for such facilitics, and in due course will consider those
Proposals.

1. The Anindilyakwa 1.and Council is desirous of exlending the alternative legal mechanisin
to each Aboriginal Land Trust in its region which owns Aboriginal lund with overlying
tidal waters.

GRANT OF LICENCES UNDER LAND RIGITS ACT

1. DEFINTTIONS AND INTERPRETATION

1.1 In this mnstrument:

“Aboriginal land” hag the same meaning as in the Land Rights Act.

“Amateur Fishing” means fishing for fish or aquatic lile otherwise than for sale.

[Note: The definition of the term “Amateur Fishing” in this instrument
corresponds to the definition of the term “amateur fishing™ in the Fisheries Act))

“Fisheries Officer” has the same meaning as in the Fisheries Aet (NT).

“Land Rights Acr" means e Aboriginal Land Rights (Narthern 1erritory) Act 1976
(Cth). '

“Laand Council™ means (he Anindilyakwa T.and Council.

“Land Trust” means each Aboriginal Tand Urust cstablished pursuant to s 4(1) of the
Land Rights Act and in the Land Council's region which arve listed in schedule 1.

“Recreational Licensee” means any person lhisted from time 10 time in a register
maintaincd by the Northem T.and Council which records:

(1) the identily of each person to whom a licenee has been granted pursuant to this
instrument,

(i) the date on which the licence commenced.
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“lidal Aboriginal T.and” means the Aboriginal liand vesled in each Land Lrust which,
from time 1o titme or permanently, has tidal waters overlying that Aboriginal land (ie the
intertidal zone or tidal rivers).

[ In this instrument, unless the context otherwise requires:
(i) the singular includes the plural and vice versa,
()  arcference to one gender includes a teference to all genders;

(in)  a reference to a piece of legislation means that legislation as wmended from tim¢
Lo thme; .

av)  “including”, “in particular™” and similar words and expressions arc not words of
limitation;

(v)  areference Lo “person™ includes a firm, company, corporation, authority or hody
- corporate whether incorporatcd or not;

(vi) a reference 1o any Act or law shall be read as a reference to any Act or law
amending, or in substitution (or, that Act or law;

(vit)  the headings in thig instrument are not part of this instrument and shall not be
used in its interpretation or construction.

1.5 All of the functions and powers of the Land ‘L'rust under or in comection with this
instrument shal) be fulfilled solcly by the Land Council on bebalf of the Land Trust.

1.4 A member of staff of the Land Council or a person duly authorised by the Land Council
may fulfil cach of the functions of the T.and Council under or in connection with thig
ingtrument.

2. GRANT AND TERM

o2 Bach T.and Trust hereby graats to cach Recrcationa) T.icensee a hon-¢xelusive licence to
enter, end talke lish or aquatic resources solcly for the purpose ol Amateur Fishing froma,
Tidal Aboriginal Land pursuant to 8 19(4A) ol the Land Rights Act on the torms and
conditions specified in this instrument.

2
o

‘Ihe term of cach licence shall commence:

(i) if the application [or a licence is made to the Land Council prior (o 31 May 2007,
on 2 March 2007,

(31)  otherwise on the date on which the application (or a licence.is made to the Land
Council (or on such earlier date as may be determined by the Land Council).

2.3 Subject to clauses 2.4 and 2.5 the temm ol each licence shall cxpire on cither:
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(1) two months after the date on which the High Court refuscs special leave o appeal
against the Federal Court's decision: or

(i)  two months alter the date on which the kHigh Court [inally determines any appez
for which special leave is granted.

(&

4 In the event that the ‘Lerritory and the Director discontinue their application (or special
leave t0 appeal Lo the TTigh Court, or consequent nolice of appeal, the term of. cach
licence shall expire:

(1) two months after the date of discontinuance for the application ur nolice Of
appeal; or

Gy if the Land Council has, instead, determined a later date, the term of each licence
shall expire on that later datc.

(W)
L

In the cvent that the Tligh Court has not determined the special leave application, or
consequent notice of appeal, by 2 March 2009:

(1) the term of cach licence shall expire on that date; or

(i) if the Land Council hay, instead, determined a later date, the term of each licence
shall expire on that later date.

3. AREA OF OPERATION
3.1 Subject Lo clause 3.2 each licence applics only in relation to Tidal Aboriginal Land.

1.2 A licence does not apply to any ‘Tidal Aboriginal Lund which is presently. or from time
Lo time, the subject of a lcase granted pursuant to s 19 of the Land Rights Act.

3.3 The licence does not authorise:
Q) the taking of fish or aquatic life lor (he purpose of sale;

(") eutry to Aboriginal land other (hun that referred to in clause 3.1 (whether (or the
purposc of oblaining access to 'Lidal Aboriginal Land or for any other purposc);

(i)  the wking of fish or aquatic life from non-lidal walers overlying such Aboriginal
land; '

(iv)  entry to a sacred site localed on Tidal Aboriginal Land.
4. TERMS, CONDITTONS AND RESERVATIONS

4.0  TFach licence granted to cach Recreational Ticensee pursuant to clause 2 is subject to the
same lerms, conditions and rescrvations (including as specified in s 53 of the Fisheries
Acr) as arc applicable from time to time to amateur fishing by or under the Fisheries Act
(or other statute), whether or not that Act or subordinate legislation madc under that Act
arc invalid or incffeetive (or parlially so) in relation to ‘l'idal Aboriginal Tand.
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4 . Without derogating from the breadth of clause 4.1 it ig a condition of cach licence that o
Fisheries Officer may cxercise the same enforcement powers as ure specified in ss 30,37,
32 and 33 of the Fivheries Act in relation o each licensee when on any Aboriginal Jand 1n
the Tand Council's region.

4. Ttis a condition of cach licence that the Recreational Licensee shall comply with the
provisions ol thc Northern Lervitory Aboriginal Sucred Sites Act (N1) and the Landd
Rights Act.

4.4 Each Tand Trust rescrves the right during the term of vich licence granted pursuant to
this instrument to grant a lcase of any Tidal Aboriginal T.and to any person pursuant 10 s
19 of the J.and Rights Act, in which case (if operative rogarding such land) cach licencc
shall ccase to apply to that Tidal Aboripinal Land.

4.5  The Land Council, om behalf of each Land Trust. reserves the right during the term of
cach licence granted pursuant Lo this instrument 1o imposc additiona) and specific terms
and conditions [or the sole purpose of cnsuring that the terms and conditions accurately
apply (he lerms and conditions as are applicable from. time 1o time (o Amateur T‘lshmg, by
or under the Fisheries Act or other legislation .

4.6  The T.and Council shall exercise its power to imposc additional and specific tcrms and
conditions pursuant to clause 4.5 only in consultation with the Dircctor.

4.7 Lach licence authoriscs the Reercational Licensee, and members of his or her immediate
family who are aged under 18 yeurs, Lo undertake the activitics permitled by the licence.

5. PERMIT

5.1 The yrant of each liccnce pursuant Lo this instrument constitutes the issue by the Land
Council 10 the Recreational Licensce, and members of his or her immediate [amily who
are aged under 18 years, ol a permit pursuant to s 5(1) of the Aboriginal Land Act (NT)
to enter or remain on Aboriginal land subject to the licence, for the purposc ol engaging .
in activities pursuant to the licence.

5.2 This permit does not authorise:

@) ontry to Aboriginal land other than that referred 1o in clause 3.1 (whether for the
purpose of obtaining access to Lidal Aboriginal T.and or for any other PUrPOSC);

(i) entry to a sacred site located on 'idal Aboriginal Land;

(i)  entry to any seas adjacent to Aboriginal land which have heen. determined by the
Administrator to be closed seas pursuant to s 12(1) of the Aboriginal Land Act.

6. TIERMINATION
6.) A licence may be terminated by the Land Council, on behalf of the Land Trust:

1) for any breach of the terms and conditions specified in clause 4;
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(i) for any act by (he licensee on or in relation 1o Tidal Aboriginal T.and where such
act would be a breach of the Fisheries Licence granted to the Recreational
Liccnsce under the Fisheries Act and held on 2 March 2007, or a breach of than
Act or subordinate legislation made under that Act, if donc in rclation W nom-
Aboriginal land. '

6..  The Land Council shall exercise its power to terminatc a licence:
() in consultation with the Director;

() reasonably, including by providing reasonable notice of any pruposed lermination
1o the Recreational 1icensee.

7. ASSIGNMENT

7.1 '("he licenee 1s personal in legal character, and cannot be wansferved, mortgaged, charged
or assigned to another person. '

8. ° NATIVE TITLE

8.] This instrument and grant of licences hereunder is not intended to extinguish or otherwise
affect any customary or native title that may cxist in relaton w any land or watcrs
alleeted by the licences.

9. LIABILITY AND RISK

9.1 Each Recreational ).icensce (and members of his or her immediate family who are aged
under 18 years) enters Tidal Aboriginal V.and at his or her own risk on condition that he
or she beur all risk, and the Land Council and each T.and Trust shall not be under any
liability of any kind to the Recreational Vicensee (or members ol his or her immediate
family who are aged under 18 years) whether in negligence or otherwise in respect of
death, injury, loss or damage of any kind whatsoever and howsocver arising und which:
occurs during or as a result of entry to or Heensing in relation to Tidal Aboriginal Land.

10, SEVERANCE

-10.1  If any provision of this instrument or any part thercol is held or declared to be a violation
of public policy, illegal, unenforceuble, void, voidable or invalid at law or in equity, or to
be in breach of any Act, rule, regulation, ordinance or by-law, then such provision or part
or parts thercof will be severable and of no force or effeet and will he deemed to be
omitted from the instrument without atfecting (he validity of the remaining provisions of
the instrument or any purl or parts thereof, which other provisions or part or parts thercol
will remain in full force and cffect.
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SCHEDULE 1

Maindilyakwa T.and st
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DRECTION OF THE ANINDILYAKWA LAND COUNCIL TO EACH LAND TRUST
70 GRANT RRECREATIONAL FISHING LICENCES RE TIDAL WATERS
OYERLYING ABORIGINAL 1.LAND, AND THE ISSUE OF PERMITS BY THE LAND
COUNCIL

1. The Anindilyakwa T.and Council being satistied of the requirements contained in s 19(S)
of the Ahoriginal Land Rights (Northern Territory) Act 1976 hereby directs each Land
Trust (listed in schedule 1) to grant liccnees in accordance with this instrument. '

2. The Anindilyakwa Land Counci) hereby issucs, pursuant to s 5(1) of the dboriginal Larc
Act (NT), permits in. accordance with this imstrument,

The COMMON: SFAY. of the
ANINDILYAKWA LAND COUNCLL
was hereunto atlixed by the authority of
tlae Chief Executive Officer of the Land
Coancil in the presence of:

....... M AN

Lsay VAR Y wf AR
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_ AUTUORITY TO AFFIX LAND TRUST COMMON SEAL

'}""Jrsmm to sub-section 4(5) of the zibuﬁgz’na] Land Rights (Northern [errvitory) Act 1976
- Aathority is herehy Ewen 10 alhx thc Common Sexl ol the Anllldlly’ikw.:l [,and Trust to the withiqy °
f"grwment ‘ - : :

.................................

B éﬁ.m’.{.f':’.ﬁ 4t "V ...... 4.((/‘}4’(,9’},\3,(&/ ﬁﬁx/
Member of the A;nndﬂyakwa Land Trust

1he "COMMON SEAL  of the
ANINDILYAKWA TAND . TRUST
was hereunto alhud by. & member of the
stall of the Anindilyakwa Land Council
with the written “authority -of the
Chairman and two members of the Land.
. Trustin the presence of:” '

.................................................
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